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Preston W. Small (Mr. Small), by his attorney, hereby seeks leave to submit additional
information concerning WNNX LICO, Inc.’s (WNNX) role in the making of civil threats against
Mr. Small if hc filed additional papers to assert his rights in the instant proceeding. In support
whereof, the following is respectfully submitted:”

1) Section D of Mr. Small’s September 3, 2002 Petition for Reconsiderntion reported that
Mr. Small had hecn threatened with a civil suit if he continued to assert his litigation rights before
the Commission in the instant proceeding. WNNX"s November 8,2002 Consolidated Opposition,
49 6-7, denies any involvement in the threats or in the filing of the suit; the denial is not supported
hy affidavit. WNNX’s attorney claims that

there cannot be an abuse [of the Commission’s processes] unless there is a use of a

Commission process. .. . WNNX states unequivocally that it is not a party to or authorized

any threats against Mr. Small.. .. Mr. Small’s accusations are irresponsible, inflammatory,

libelous and an act of desperation . ... WNNX’s counsel has played no role in any legal

proceedings involving Small other to act as WNNX’s counsel in this proceeding,” and. . .

neither WNNX nor WNNX’s counsel has any information about the civil action other than

what is in the public record.

Id. (italics by WNNX, bold by Mr. Small).

' 'Mr. Small has tiled two other motions for leave to file supplements. WNNX responded
to both supplements in its opposition during the normal pleading cycle. Because WNNX has
responded to the supplements in the usual course of this proceeding, Commission consideration of
the supplements is appropriate. First, on September 3, 2002 Mr. Small sought leave to file
information concerning the actual filing of the civil suit against him in a Georgia federal court.
Section D of Mr. Small’s September 3, 2002 Petition for Reconsiderarion reported that Mr. Small
had been threatened with a civil suit if he continued to protect his rights before the Commission in
the instant proceeding. WNNX’s November 8,2002 Consolidated Opposition, 4y 6-7, denies any
involvement in the threats or in the filing of the suit, although the denial is not supported by any
affidavits. Second, on October 30, 2002 Mr. Small sought leave to supplement the record with
evidence that WNNX/RSI/Cox had violated the exparte rules by attacking Mr. Small’s interests in
another rulemaking proceeding, MM Docket 01-104. WNNX’s November 8, 2002 Consolidated
Opposition, 9 8-10, argues that there was no exparte violation.

? This is a false statement, of course, because it is clear that on October 9, 2002 WNNX’s
counsel filed a Petition for Reconsideration in MM Docket 01-104 which attacked Mr. Small’s
interests in the instant proceeding and counsel failed to serve Mr. Small with a copy of those
offensive coinments in violation of the ex parte rules.



2) On November 21,2002 Cox Radio. [nc.’s counsel and WNNX/RSI’s sharedcounsel filed
a Reply in MM Docket 01-104 which, inter alia, states that Mr. Small’s raising of a misrepresenta-
tion issue against WNNX/Cox/RSI “is deliberately erroneous, libelous, and sanctionable. This
would be a matter to be pursued by either WNNX or the Commission on its own motion.” Reply,
MM Docket 01-104, 4 6 (emphasis added). In the same Reply pleading, at n. 3, Cox/RSIYWNNX
assert again that Mr. Small’s raising issues is “‘libelous.”(Emphasis added).

3) Because the Commission does not adjudicate libel claims the only purpose opponents
have for asserting libel claims in documents filed with the Commission is to threaten Mr. Small
with civil liability if he pursues his case before the Commission. While counsel to WNNX denies
involvement in the civil threats made against Mr. Small discussed in Section D of Mr. Small’s
Petitionfor Reconsideration, making threats of retaliatory civil litigation in an effort to ward off
regulalory pressure is a tactic Frequently employed by WNNX’s counsel against Mr. Small. In two
Commission proceedings opposing counsel utilizes threats of civil liability which are intended to
dissuade Mr. Small from pursuing his claims before the Commission and WNNX’s counsel has
established a pattern of making civil litigation threats.’

4) Because WNNX’s counsel has repeatedly asserted threats of civil liability against Mr.

Small in two separate Commission proceedings, the Commission cannot accept, at face value,

1 “Libel is defined as a publication, expressed in printing or writing or by symbols or

pictures, concerning a living person which is false and tends to injure his reputation, and thereby
expose him to public hatred, contempt, scorn, obloquy or shame.” Glendora v. Kofalt, 162 Misc.
2d 166, 175; 616 N.Y.S.2d 138, 144 (Sup. Ct. NY 1994) (internal quotes omitted). It is frivolous
to suggest that information filed in a Commission rulemaking proceeding has subjected any of the
opposing corporations to “public hatred, contempt, scorn, obloquy or shame” even if the allegations
were false, which they are not. WNNX and the others have repeatedly claimed that Mr. Small,
someone who undoubtedly qualifies asa*living person™ unlike our corporate opponents, has abused
the Commission’s rules, filed frivolous pleadings, engagedincontemptuousconduct, impermissibly
obstructed Commission proceedings, impermissibly interposed delay, etc. The opposing parties’
concern about being libeled after writing those statements is inane. Regardless, the point is that
WNNX, and the others, utilize the artifice of making threats of civil action to further their regulatory

objectives.



opposing counsel’s word that WNNX had nothing to do with the threats which were made against
Mr. Small and which are complained of in Section D of the Petition for Reconsideration nor can the
Commission accept counsel’s assertion that WNNX had nothing to do with the filing of the civil
suit discussed in the September 3, 2002 Morion for Leuve to File Supplemen:. WNNX’s practice
is to assert threats o fcivil lability w hen presented withregulatoryopposition and therecord
contradicts WNNX’s counsel’s unsupported assertion that WNNX did not participate or have prior
knowledge of the threats of civil litigation discussed in Section D of Mr. Small’s Petition for

Reconsideration.

WHEREF RE, itisrespectfully submitted that the Commission investigate whether WINN:
and its counsel had any role in the civil threats made against Mr. Small or any role in the filing of

the civil suit against Mr. Small
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